Mage nofpund or type unknown

BBepeHue

Mpa>kgaHCKoe NpaBo ABASETCA O4HOW M3 OTpacsien npaBa, peryanpytoen
obLiecTBeHHbIE OTHOLWLEHUSA MexXXay CybbekTaMn rpa)kaaHCKoro npaea.

CybbekTaMu rpa>kgaHCKoro npaBa ABAAKTCSA QUNYECKME N LOpUANYECKNe nmua, a
Tak)Xe rocygapcTBo. B gaHHOM csly4ae OTHOLWEHMS MOryT 6biTb ABYX BUAOB:
NMYLLLECTBEHHbIE N HEMMYLLLECTBEHHbIE (HEMMYLLECTBEHHbIE TaK)X€ Ha3bIBaOT JINYHbLIMU
HENMYLLLECTBEHHbLIMN).

CywecTBylole akTyasibHble I'IpO6J'IeMbI coBpeMeHHOro rpa>XgaHckoro
3aKoHoAaTesnibcTBa Poccmmnckon depepaunim TeCHO CBSA3aHbl C TaKMMK BOMNPOCaAMU, KakK:

e OCyLLECTBNEHNE rpaXKgaHCKUX MpaB U UX 3aWnTa;

e NMPUMEHEHNE HEKOTOPbIX CMOCOBOB 3alNTbl FPaXKAaHCKUX MPaB;

e KOMMEHCauun, HeyCTONKN, Bo3MeLleHne yObITKOB;

e npnobpeteHne cobCTBEHHOCTU M NpeKpaLleHne npaBa cCobCTBEHHOCTM;

e HacsefgoBaHMe NO 3aKOHY N HacslegoBaHMe No 3aBelaHuto;

e HacsiefoBaHME B OTHOLIEHUAX C MHOCTPAHHbLIM 3/1IEMEHTOM;

e 3JIEKTPOHHAA hopMa CAENOK;

e MpaBa, Kacawlmecs NHTesIJIeKTyalbHOWN COBCTBEHHOCTUN, U UX OXPaHa B
MHOPMALIMOHHbIX CETAX, CpeaAcCTBax KOMMYHUKaLMU U T. 4.

Kpyr akTyanbHbIX Npo6sieM B COBpeMeHHOM Irpa>kA,aHCKOM 3aKOHOoAaTesibCTBe

OcHoBHble NpobnemMbl rpa’k4aHCKOro 3aKoHoA4aTeNIbCTBa ONpPeaenatoTCs
CyLLeCcTBYyOWNMN 0OLLECTBEHHLIMU OTHOLLEHUSAMWU, KOTOPbIE MOTYT ObITb
CchopMynmMpoBaHbl CNeunaan3npoBaHHbLIMN FOCYAAPCTBEHHLIMU CTPYKTYpPaMN.
Mpa>K4aHCKOEe 3aKOHO4ATEeNIbCTBO YETKO 3aBUCUT OT CTPYKTYPbl UMELWMXCA NPaBOBbIX
OTHOLUEHWWN, TO €CTb OT COCTaBa NMPaBOOTHOLLUEHUN.

CoBpeMeHHas CTPYKTypa NpaBoOBbIX OTHOLLIEHW BK/OYaeT B cebsa cnepytouwme
3/1IEMEHTbI: COAEP>KaHME NPaBOBbIX OTHOLWEHUN, 06 bEKT NPaBOBbIX OTHOLUEHUN, a TakKXe
CybbeKT NpaBOBbIX OTHOLLUEHUMN.
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pa>kQaHCKoe NpaBo CTPOUTCA Ha psae NPUHLKMNOB, HaNpMMep, Ha NpuHumne
HENPMKOCHOBEHHOCTWN YaCTHOM COBCTBEHHOCTUN, HEAOMYCTMMOCTW BMelWaTeNbCTBa B
4yacTHble gena, ceoboabl fOoroBopa 1 Tak ganee. Npuyem 4OCTaTOYHO aKTyasibHbIM U
Ba>XHbIM 3[€Cb SIBJISETCS BOMNPOC «CMpaBeaSIMBOCTU» B FPaXKAaHCKOM MpaBe.
CnpaBeaIMBOCTb B rpakAaHCKOM MpaBe Tak)Xe SIBASeTCs O4HMUM U3 ero rMpuHUNNoB.
Ba>XHO OTMETUTb, YTO rpa>KAaHCKOe 3aKOHOA4ATes/IbCTBO FOBOPUT O PaBEHCTBE
YYaCTHUKOB PEeryampyemblix rpa>k4aHCKUX OTHOLLIEHWUIA, HEOBXO0AMMOCTH
6ecnpensaTCTBEHHOIr0 OCYLWECTBAEHUS FpaXKAaHCKNX npas, obecnevyeHnm
BOCCTAHOBJIEHUWS HApPYLUEHHbIX NMPaB 1 NepevyncnseT gpyrme npuHUMNbI, yKasaHHble
paHee. Tak UM NHaye, AaHHbIE NPUHLWMbI ABNSIOTCA OAHUM U3 NPOSBJIEHNIA
CNpaBeanMBOCTU B rpakAaHCKOM npase. Ecnm xoTa 66l 04HO 13 NpaB, NepevyncsieHHbIX B
cTaTbe 1 pakgaHCKoro kogekca Poccuiickon depepaun, HapyLLeHo, 3TO 3HAYUT, 4YTO
NPUHLWN CNpaBea/IMBOCTM HapyLleH. KpoMe Toro, npuHUMn CNpaBeaMBoCTY B
rpa>KgaHCKOM npaBe peannsyeTcsa 6bnarogaps GyHKLNOHUPOBAHMIO FParKAaHCKO-
NpPaBOBbIX HOPM.

NMMeHHO MexaHn3M rpa>kgaHCcKo-nNpaBoBON 3aWnTbl obecnevymBaeT peannsaunto
npuHUWMa crnpaseniMBOCTU. HOpMbIl, yCTaHOBJIeHHbIe K PP, yaep>XnBatoT rpa><aaH oT
CoBepLIEeHNA onpeaeneHHbiX OesaHN, 4TO yaep>XmuBaeT obLecTBO B paBHOBECUN U
SABNII€TCSA CBOEro poAa rapaHToOM cnpaBegnmeocTu. Takmm ob6pa3om, MMEHHO
MpaxpgaHcknin Kogekc Poccninckonm depepaumm aBnseTca OCHOBOM npasa B Poccum n ero
CaMbIM KPYMHbIM NCTOYHNKOM.

NMoMUMO 3TOro, faHHbIA UCTOYHUK onpenensieT HEKOTOPble NMOHATUSA, KOTOPbIE N0 CBOEN
CYyTWU HEe ABNAKTCHA HE TOJIbKO NPaBOBbIMU, HO N, YTO O4E€Hb Ba>XHO, 3TUYECKMMN
noHaTnaMmn. CyaebHas 3alimTa B rpa>KgaHCKOM npouecce nNposBAsSeTCS B Haf4esIeHNM
nnua npasoM obpalleHns ¢ NCKOM B CyA. IckoBoe Npon3BOACTBO ABASAETCA OCHOBHbIM,
Hanbonee pacnpoCTPaHEHHbIM B MPAaKTUYECKON AeATEeNbHOCTU BUAOM rpa)KgaHCKOro
cynonpoun3soncTsa. o cBoen npupoe oHO ABNAAETCA CNOPHbIM, NpefHa3Ha4YeHo ANA
pa3peLleHns CrnopoB 0 CyObeKTUBHbLIX MpaBax N 0693aHHOCTSAX, MPOBEPKM 3aKOHHOCTU U
obocHoBaHHOCTUK TpeboBaHU ncTUa. IckoBasa hopMa ABNSETCHA YHMBEPCaIbHOM U
NCMONb3yeTCsa Npu paccMoTpeHun abcontoTHOro BONbLLLINHCTBA FrPaKAaHCKUX gen,
MMerLWmx CNopHbIN XapakTep.

pa)K4aHCKO-MpaBOBble CMOopPbl BIOJIHE MOXHO OTHECTU K YNUCITY CaMblX
pacrnpocTpaHeHHbIX U Hanbosee YacTo BO3HUKaOLWMUX. [lesio B TOM, 4TO Kpyr
obuwecTBEHHbIX OTHOLWEHUI, PerynpyeMbix rpa>KjaHCKMM npasoM, HeobblHamHO
obwupeH. Y4nTbiBas 3TO MHOroobpasme CTOPOH AeATeNIbHOCTM rpa>kAaH, 3aKOH gaeT
b NpubNN3nNTeNnbHbIN NepevyeHb BUAOB CNOPOB, KOTOPbIe MOryT pa3peLllaTbCs B cyae



B paMKax rpa>kAgaHCKoro npouecca. Ml ecnm cyabs, K KOTOpoMy obpaTuics rpa>kgaHuH
3a NpPaBoOCyAMEM, HE MOXKET KBa/IMULUMPOBaTb €ro Aes10 KaK BUA Cnopa, YKa3aHHbIN B
3aKOHe, OH BCE paBHO He MOXEeT O0TKa3aTb 4YenoBeky B npaBocyann. Cyabsa obsa3aH
NPUHATbL 3asBJIEHNE, eC/IN B HEM M31araeTcs pa3Horjacme o npase. He cny4YanHo Takown
CyQn Ha3blBaeTCs CyaoM obuen pucankumn.

K rpa»4aHCKO-NPaBOBbIM CMOPaM OTHOCSATCS XWUJINLLHbLIE CMOPbI, CEMeNHbIe CNopbl,
Ccnopbl 0 BO3MeLLeHMN Bpeaa, Bo3MeleHnn yulepba, HacnencTBeHHbIe CNopbl, CROpbI
CBsi3aHHbIe C A0/IroBbiMUK 06a3aTeNbCcTBaMU. K JaHHOMY BUAY MPaBOOTHOLLUEHUIN TakXxe
OTHOCATCS Aena no 3almTe npas noTpebuTtenen. Mpa>xgaHCKUM NMpaBoM perynpyoTcs
N OTHOLLEHWS, BO3HUKAOLLME B pe3y/ibTaTe pacrnpoCcTpaHeHUs 0 rpakaaHnHe He
COOTBETCTBYOLWNX AEACTBUTENILHOCTN CBEZleHUNI, KOTOPbIe MOPoYaT ero YecTh,
NOCTOUHCTBO UK genoByto penyTauuio. C Apyron CTOPOHbI, AeNCTBUE FPaXKAAaHCKOro
npaBa PacrnpoCTPaHAETCSA U Ha Takme 0OLLEeCTBEHHbIE OTHOLLEHMS, B KOTOPbIX FpakAaHe
BoobOLLEe HE NPUHUMAIOT yYacTus. Tak, HOPpMaMuM rpa>K4aHCKOro npaea peryampylTcs
OTHOLLUEHNA MeXay opraHn3aunsamm (lopuanyeckuMmn nmuamm), BO3HUKawLme B
npouecce peanvsaunm nponsBeaeHHoON NPoayKLUNK, MEPEBO3KN ee Ha
XKeN1e3HOJ0POXXKHOM, MOPCKOM, PEYHOM MM BO3AYLUHOM TPAHCMoOpTe, CTPaxoBaHUSA 3TOro
rpy3a, OCyLLEeCTBJIEHNS pPacyeToB 3a NMOCTaB/IEHHYIO NMpoaykuuto n 1.4. Kpyr
06LLEeCTBEHHbIX OTHOLUEHWUIN, PETYINPYEMbIX FPaXKAaHCKUM NMpaBoM, HACTO/IbKO obLInpeH
N pa3HoobpaseH, YTo, B NPUHLMMNE, HEBO3MOXXHO AaTb UX NCHEPMbIBAOLWMA NepeYeHb.

[pa)kgaHCKMe Crnopbl HOCAT Pa3IMYHbIA XapakTep. OHU MOryT 3aTparnBaTbh CEMENHOE,
XUNUWHoe, TpyaoBoe, TaMoXeHHoe npaso. Clofla XXe 0THOCSATCS CMopbl CO CTPAaxoBbIMU
KOMMaHUAMN, Hac/1eACTBEHHbIE CMOPbI, BOMPOChHI, CBA3aHHbIE C FPaXAaHCTBOM U Ap.

CynebHas npakTnKa Nno ceMelrHbIM CropaM BKJItoYaeT B cebsi fena o pasBoae, a Takxe
pa3pelleHne BONpoCoB, CBSA3aHHbIX C AeTbMU — K NpuUMepy, ornpenesieHne cynpyra, c
KOTOPbIM OHM By AyT NMPOXXMBaTb NOCAE pa3fesieHns CeMbU. TakK)Xe K 3TUM BOMNpocam
OTHOCMTCS JINLLEHNE POOMNTENLCKUX MPaB, YyCTAaHOBJIEHME OTLLOBCTBA UM MaTEPUHCTBA,
acneKTbl, CBA3aHHbIE C YCbIHOBJIEHVMEM U T. .

MXMunuuiHble cnopbl 3aTparvBaloT NPaBO Ha NPOXXMBAHME B XXUAMAOLWAAN N MOSb30BaHMe
obwnm nmyuwectsoM. K HUM OTHOCATCA, K MpUMepy, BONPOCHI O BbICENEHUN NN
npoAake O0JIN XXUMbS.

CTpaxoBble crnopbl HaCTO BO3HUKAKOT TOor4a, Korga npuv HacTyrnJeHun CTpaxoBOoro cny4vas
KOMMaHWK, NnpeaocCtTaBidroLllmne yciyrim rno CtpaxoBaHMIO, YKJIOHAKTCA OT BblMJ/aThl
KOMMNeHcaunn noa passimyHbiMu npensioraMmn. B Taknx cutyaumsax, ecnum 6y,ueT OOKa3aHa



HeobOoCHOBAHHOCTb apryMeHTOB KOMMNaHUN, cy MoXXeT 06513aTb ee BbIM1aTUTb CpeacTBa
3aCTpaxoBaHHOMY MLLY.

Bonpockl NPaBOBOr0O MOJIOXKEHUS HEABUXUMOIO UMYLLIECTBA KaK 06beKTa rpa>4aHCKoro
npaBa npuobpenn ocobyt 3HaYMMOCTb. CNOXKHOCTb U MHOroobpasne 06bLEKTOB
HEeOBUXXUMOCTU - 3eMJIN, €€ Heap, XXUJbIX N HEXXUNbIX CTPOEHWUIA, - Bbi3blBaeT
HeobxoaAnMoCTb ryboKoro nsy4yeHus 3Toro npeameTa.

C nepexoaoM K pbIHOYHOW 3KOHOMMKE YCTaHOBUI0Cb MHOXECTBO (hOpM COBCTBEHHOCTM
Ha HeABMXXMMOE NMYLLECTBO: YaCTHas, rocyaapCTBEeHHas, MyHUUMNAIbHasA U UHbIE.
HenBM>XXMMOCTb BKJIlOYEHA B CUCTEMY PbIHOYHOro 06opoTa NyTeM COBEpPLUEHUS C HEN
TaKMUX COENOK, Kak Kynns-npoaar<a, 3aJor, HacaenoBaHue, foBepuTeNbHOe
yrnpaBneHune, apeHaa n gpyrue.

B nocnepgHee BpeMs genatoTca NONbITKN pa3paboTKn KOHUENTYaslbHbIX AOKYMEHTOB B
3TOoM 06/1aCTN, 3aKoHOAATE IbHbIE aKThl COMPOBOXAAOTCA, KakK NMPaBnao, obWMpPHbLIMMK
KOMMeHTapuaMun. CnencrtemeM 3Toro asnseTtcs seegeHue 6onbwioro obbema HoBauum B
3aKOHO4aTesIbCTBO O HEABMXXMMOCTU, 4TO 0bycnoBneHo TpeboBaHUAMN CErogHALWHEro
OHA. KpoMe Toro, MHorme gencTeytowme 3aKoHbl UMET MHOMOYNCEHHbIe A0MNOJIHEHUS
M NornpaBKK, B LEeNIaX NX Pa3BUTUA N KOHKPeTU3auum NpUHNMaloTCa gpyrme npaBoBble
aKTbl (yKa3bl MNMpe3ngeHTa PO, noctaHoBneHns MNMpasutenbctBa PO, B OMCTBEHHbIE
HOPMATMBHbIE OOKYMEHTHI).

Bce 370 obycnasnmBaeT HeOOXOANMOCTb U3YHEHUS TEOPUN U MPAKTUKM UCMNOJSIb30BaAHUSA
NpaBoOBbIX HOPM B 0671aCTN OTHOLIEHWNI, CBSA3AHHbIX C PbIHKOM HeABMXMMOCTU. OQHaKo
Npyv NPaKTUYeCcKon peanmsaunm nofobHbIX HOPM BO3HUKAOT HEKOTOPbIE TPYOHOCTU, YTO
obbacHAeTCa cnabon NoaroToBkoM CybbeKkToB rpaxaaHckoro obopoTta B chepe
3aKOHOZaTeNbCTBa O HEABMXXUMOCTU. BMecTe ¢ TeM AenCTBYeT M3BECTHbIN MPUHLMM:
He3HaHue 3aKoHa He ocBobOXKAaeT OT OTBETCTBEHHOCTU 3a ero HapyweHue. Takoe
NOJIOXKEHMe Bellen Ha gene NpuBOANT K CNOPHbIM CUTyaunsaMm, pacwmpseTca cyaebHas
npakTUKa pacCMOTPEHNS CNOPOB, CBSAI3aHHasA C MPUMEHEHMEM Fpa)kgaHaMn 1
IOPUONYECKMMUN NTNLLAMU MPaBOBbIX HOPM B Chepe BnafeHns, Nob30BaHNA n
pPacrnops»>XeHns HeaBNXXNMbIM UMY LLLECTBOM.

B coBpeMeHHOM 06L1ecTBe KOHGAMKTbI 3aHUMAtOT MO-NPEXHEMY YCTONYNBOE
NoJIOXKEHME B XXN3HN YenoBeKka. Kak 1 MHOro ThiCAY NeT Ha3ag, ntoam 6oatcs
KOH(INKTOB, CTapatloTcsA nsbexaTb MX, N3bICKMBAIOT pa3Hble crnocobbl 6opbbbl C HUMK,
HO BOMPEKWN BCEM YCUINAM pa3XuraloT 6onee cepbesHble N paspyLUNTESbHbIE
KOH(IMKTbI. Ka)kKabIl Cnop, KOTOPbIN CTOPOHbI HE pa3peLlnin CBOUMN YCUITNAMMN,



NepeHoCUTCs B Cy, 4TO MPUBOAUT K YPE3IMEPHON 3ar py>XeHHOCTMN POCCUNCKUX CyO0B
obpalweHnamMmn rpakaaH.

BuiBOA,

CynebHas cncrtema npusBaHa peasim3oBbiBaTb KOHCTUTYLMOHHOE NPaBo Ha cyaebHyto
3aWmnTy. HO yBennymBatoLLasacs ¢ KaXAblM rO0OM Harpyska Ha cyaen He crnocobcTsyeT
3(pheKTUBHON N KavYeCTBEHHOW paboTe npaBocyamns.

B cBA3K C 3TUM He0bXoAMMO HaX0ANTb AOMOJIHUTESIbHbIE MEXaHN3MbI 419 3aWNTbl NpaB
rpakaaH, KoTopble NpueBenmn bbl K yMeHbLUEHUIO Harpy3Kn Ha CyaAenCcKnim Kopnyc, a B
nepcnekTnee Morsam Obl CHU3UTb YPOBEHb KOHMJIMKTHOCTU B obwecTee. CnepyeT
BblAENUTbL ABa NoAxo4a: ero paspelleHne v yperynmposaHue. Ewe B XIX B. U3BECTHbIN
npasose A. . KyHuublH nucan o6 yperynnposaHumn: «PagnTb U ypsXaTb 3HAYNT
[0roBapmBaTbCA, YCJ/IOBUA noslaraTtb U NPUMNPATL>.

daKTNYeCKN, Mbl HAXOAUMCS Ha 3Tane CTaHOBJIEHUA HOBeWLLEero nepmoaa B UCTOPUN
POCCMINCKOro rpakaHCKoro npowecca. Ecnn B coBeTCKMn Nnepunoa cyn urpasa akTUBHYIO
pOJib B pa3pelleHnmn cnopa, To CeronHs nepen Cyaom CTOUT 3agava - NpefocTaBuTb
CTOpPOHaM BO3MOXXHOCTb Bblbopa, 1, ecnm oHN 006POBOJILHO XKEeNaloT yperyampoBaTb
crnop, cynd O0JIXKEH COAENCTBOBATb UX XKEJTaHUIO NPUMUPUTLCSA. Takum obpaszom,
pedopMa rpakJaHCcKoro npoLueccyasibHOro 3akoHoAaTenbCcTBa Poccmmn naeT rno nyTu
co3aaHuna 61aronpusATHLIX YCI0BUA MMEHHO ANSA YPEryaMpoBaHUs criopa, Afs pasBUTUS
WHCTUTYTa NPUMUNPEHUS B FPa>KJaHCKOM npouecce.
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